IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

| N RE: ) Chapter 11
| NTEGRATED HEALTH SERVI CES, g Case No. 00-389 (MW
INC., et al., ) through 00-825 (MFW

Debt or s. g (Jointly Adm ni stered

) Under Case No. 00-389 (MFW)

ALLI ANCE ASSOQOCI ATES, g

Movant , g

V. g Ref erence No. 1196

| NTEGRATED HEALTH SERVI CES, g
INC., et al., )

Respondent s. g

MEMORANDUM OPI NI O\
| NTRODUCT1 ON

This matter is before the Court on the Motion of Alliance
Associates (“Alliance”) for Relief fromthe Automatic Stay.
After consideration of the Debtors’ Objection and argunent of
counsel at the hearing held on July 7, 2000, we grant the Motion

for the reasons set forth bel ow.

! This Opinion Constitutes the findings of fact and
concl usions of |law of the Court pursuant to Federal Rule of
Bankr uptcy Procedure 7052, which is nmade applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.



1. EACTUAL BACKGROUND

On February 2, 2000, Integrated Health Services, Inc., and
certain of its direct and indirect subsidiaries filed voluntary
petitions for relief under Chapter 11 of the Bankruptcy Code.

Prior to the petition date, on or about February 14, 1990,
Al'l i ance Associates Limted Partnership and Horizon Heal t hcare
Corporation entered into a Lease of prem ses |ocated at 1785 S.
Freshly Avenue, Alliance, GChio, consisting of a 100 bed nursing
home (“the Premises”). The termof the Lease was ten years,
expiring on February 29, 2000; subject to two five year renewal
options. The renewal option required that the tenant give notice
of the exercise of the renewal 90 days prior to the expiration of
the Lease. Through a series of assignnents the parties to the
Lease are now Al liance and one or nore of the Debtors.?

The Debtors failed to exercise the renewal option within the
tinme required by the Lease. Wen they discovered their m stake,
prior to the expiration of the Lease term they did attenpt to
exerci se the option.

Subsequently, on March 24, 2000, the Debtors filed a Mdtion

to extend the time within which they may assunme or reject al

2 \Wiile the Debtors initially asserted that Alliance was
not a party to the Lease, Alliance presented an affidavit
confirmng its standing. The Debtors did not contest that point
at the hearing and, apparently, now concede that Alliance is the
| andl ord under the Lease.



their leases.® On April 14, 2000, Alliance filed an objection to
the Motion, on the basis that the Lease had expired by its own
terns because the Debtors had failed to exercise the renewal
option on tine. W granted the Debtors Mdtion at the hearing
held on April 17, 2000, concluding that we were extending the
deadline only as to any | eases which were still extant. Alliance
filed a Motion for relief fromthe stay on May 15, 2000, seeking
a determnation that its Lease had termnated. The Debtors

obj ected and a hearing on the Mtion was held on July 7, 2000.

I11. JUR SDI CTI ON

This Court has jurisdiction over this matter, which is a

core proceeding, pursuant to 28 U S.C. 88 1334 and 157(b)(2)(Q.

V. DI SCUSSI ON

Section 362(b)(1) permts the Court to grant relief fromthe
stay “for cause.” The term “cause” as used in section 362(d) has
no obvious definition and is determ ned on a case-by-case basis.
A three-factor test has been adopted for determ ni ng whet her
“cause” exists, applying the followng criteria:

(a) [Wether] any great prejudice to either the bankrupt

estate or the debtor will result fromthe conti nuati on
of the civil suit;

8 The Debtors have in excess of 1,500 |leases to which they
are parties.



(b) [Whether] the hardship to the [non-bankrupt party] by
mai nt enance of the stay consi derably outwei ghs the
hardshi p of the debtor; and

(c) [Wether] the creditor has a probability of prevailing
on the merits.

See, e.q9., In re Rexene Products Co., 141 B.R 574, 576 (Bankr.
D. Del. 1992) (citations omtted).

Al liance asserts that it is clear that it will prevail on
the nmerits since, under its express ternms, the Lease expired on
February 29, 2000. The Debtors concede that their exercise of
the renewal option was not tinely but assert that, under Chio
| aw,  equi tabl e grounds support a finding that their late action
was sufficient to retain their rights in the Lease. See, e.qg.,

Ward v. Washington Dist., Inc., 67 Ghio App. 2d 49 (Chio Ct. App.

1980). In the Ward case, the Court concluded that “Equity w ||

relieve a | essee fromthe consequences of a failure to give
notice at the tinme, or in the formand manner, required as a
condition precedent to the renewal of a | ease, where such failure
results fromaccident, fraud, surprise or honest m stake, and has
not prejudiced the lessor. . . .” 1d. at 53. The Debtors assert
that their delay in exercising the option arose from an honest

m st ake and did not prejudice Alliance since it was exercised

before the end of the Lease termand Alliance had not found

4 The parties concede that Chio | aw governs interpretation
of the Lease.



anot her tenant by then or otherw se changed its position in
reliance on the Debtors’ failure to act.

Al'liance asserts that equitable relief fromthe express
terns of the Lease is not available to the Debtors under Chio | aw
because, in order to obtain relief fromthe effect of its
m st ake, the Debtors nust actually affirmtheir intent to conply

with the terns of the Lease as extended. See, e.q., Paterakis v.

Estate of Tuma, 66 Chio App.3d 373 (Ghio C. App.), appeal den.

52 Chio St.3d 706, rehrg den. 53 Chio St. 3d 711 (Chio 1990)

(equi tabl e defense not avail abl e because tenants never actually
exercised their renewal option). To avail itself of such an
equi tabl e defense under Chio law, Alliance asserts that the
Debtors must actually exercise the option and denonstrate that
they are ready, wlling and able to performunder the Lease.
Pat erakis, 66 OChio App.3d at 376. Alliance asserts the Debtors
have not affirmed their intention to be bound by the ternms of the
Lease sufficient to warrant the extraordinary relief fromtheir
m st ake that they seek because they have not assuned the Lease.
The Debtors argue that Alliance’s argunment is really in
opposition to their request for an extension of tinme to decide
whet her to assune or reject the Lease. They assert that it is
t he Bankruptcy Code (and our Order dated April 17, 2000) which
have already given themthe extension of tinme. The Debtors

assert that the Lease nay be a val uable asset of their estate and



argue that their interest in the Lease should be preserved until
t hey have deci ded whether to assune or reject the Lease.

Al liance further argues that there is prejudice to it by
granting the Debtors relief fromtheir m stake because it has
found a new tenant for both the Lease and anot her | ease which
Al'liance had with another debtor in this Court, Mariner Health
G oup, Inc. (“the Rosegate Lease”). Alliance has obtained the
rejection of the Rosegate Lease but the tenant insists on
obtai ning both | eases. Thus, Alliance asserts it is severely
prejudi ced, not just by the loss of this Lease but by its | oss of
ability to | ease the Rosegate property. Any delay prejudices its
rights.

The Debtors argue that the only prejudice that we should
consider is whether the landlord changed its position between the
time that the renewal was required to be exercised and the tine

it was actually exercised. See, e.q., Fletcher v. Frisbee, 404

A.2d 1106 (N.H 1979). The Debtors argue that Alliance did not
find a newtenant within that tine, and in fact was only in a
position to lease the two facilities to the new tenant on July 7,
2000, when it obtained the rejection of the Rosegate Lease in the
Mari ner case.

We disagree with the Debtors’ argunent that we may consi der
only the prejudice which Alliance may have suffered in the tine
before the option was actually exercised. Wile this may be true
under the equities applied by the state courts in circunstances

6



where a tenant is in danger of a |lease forfeiture, we note that

t he Bankruptcy Court is a court of equity and that we are
required to consider all the equities of this case. In
particular, relief fromthe stay is an equitable renmedy and we
are required to balance the harns to the debtor and the novant in

consi dering whether such relief should be granted. See Rexene

Products, 141 B.R at 576.

In this case, we conclude that the equities favor Alliance.
VWiile it is true that equity abhors a forfeiture and that
forfeitures of |ease rights in bankruptcy cases are not favored,?®
one who seeks equity nmust do equity.® |In particular, one who
seeks equitable relief may not sleep on his rights.” That is
what the Debtors have done in this case. The Debtors, cognizant
of the argunment of Alliance that the Lease has term nated, have
taken no action to seek relief fromthat alleged forfeiture,

either in this court or in the state court. See, e.q., Fletcher,

404 A 2d at 1107 (tenant brought declaratory judgnment action).
| nstead, they sought to extend their tine to determ ne what they

wanted to do with that Lease (along with all their other |eases).

5> See, e.q., Finn v. Meighan, 325 U. S. 300, 301 (1945).

6 See, e.d., lnsurance Co. of N.A v. Travelers Ins. Co.,
118 Chi o App.3d 302, 328 (Chio Ct. App. 1997)(equitabl e maxi ns
nmust be applied flexibly so that no equitable rule is applied
that will operate inequitably).

" See, e.9., Wllians v. Erie Ins. G oup, 86 Chio App.3d
660, 665 (Chio C. App. 1993)(equitable relief denied to one who
failed to act to protect its rights).

7



At the hearing on their extension request (April 17, 2000), the
Debtors were put on notice of Alliance s position. Yet they
still took no action. |In fact, they have not even determ ned
whet her the Lease is a valuable asset of this estate and should
be assuned. Cearly, the Debtors have sat on their rights.

In the interim Alliance has found another tenant which
requires the Lease in order to consummate the Rosegate | ease.
Al liance is prejudiced by the Debtors’ del ay.

Bal ancing the equities, we conclude that the Debtors are not
entitled to relief fromtheir mstake in failing to exercise the
Lease renewal option tinely and that Alliance is entitled to

relief fromthe stay to obtain the Prem ses.

V. CONCLUSI ON

For the reasons set forth above, we grant the Mtion for
relief fromthe stay filed by Alliance. An appropriate order is

att ached.

BY THE COURT:

Dat ed: August 11, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)
| NTEGRATED HEALTH SERVI CES, ) Case No. 00-389 (MW
INC., et al., ) t hrough 00-825 ( MFW
)
Debt or s. ) (Jointly Adm ni stered
) Under Case No. 00-389 (MFW)
)
ALLI ANCE ASSQOCI ATES, )
)
Movant , )
)
V. ) Ref erence No. 1196
)
| NTEGRATED HEALTH SERVI CES, )
INC., et al., )
)
Respondent s. )
ORDER

AND NOW this 11TH day of AUGUST, 2000, upon consideration
of the Motion of Alliance Associates for Relief fromthe
Automatic Stay, and after a hearing held in this matter on
July 7, 2000, for the reasons set forth in the acconpanying
Qpinion, it is hereby

ORDERED that the Mdtion is GRANTED;, and it is further

ORDERED that the automatic stay is lifted to permt Alliance

Associates to exercise its rights to the Prem ses.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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